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March 20, 2008
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http://www.cms.hhs.gov/eRulemaking
Centers for Medicare & Medicaid Services

Department of Health & Human Services

Attention:  CMS-2232-P

Box  8016
Baltimore, MD 21244-8012
Re:  CMS-2232-P Medicaid Program; State Flexibility for Medicaid Benefit Packages
Ladies and Gentlemen: 

We are submitting comments regarding the above-referenced Proposed Rule with respect to the addition of 42 CFR §440.390, Assurance of Transportation.  We are writing to you not only on behalf of our organization, but on behalf of the hundreds of ambulance service providers that we represent and the millions of Medicaid recipients to whom they provide service.  We understand the rationale behind CMS wanting to provide States with increased flexibility in implementing the new benchmark or benchmark-equivalent Medicaid plans.  However, we believe this flexibility may still be adequately afforded without the proposed interpretation and addition that CMS is recommending.  Eliminating the requirement that States must provide assurance of transportation will decrease access to healthcare not only for benchmark and benchmark-equivalent enrollees, but for the general population as well, and may imperil the financial stability of ambulance services altogether.  We are respectfully requesting that CMS not implement 42 CFR §440.390 in its final rule.  
Brief Overview of Our Firm 

Page, Wolfberg & Wirth, LLC is a law firm with a practice limited to the representation of ambulance services and emergency medical services (EMS) agencies. We represent over 800 ambulance services across the United States in the nonprofit, for-profit and public sectors. We also represent many EMS billing companies and other organizations which serve the nation’s ambulance industry. Medicare and Medicaid compliance and reimbursement issues constitute the predominant part of our practice. In addition, we are regular columnists and contributing authors in many of the national ambulance industry publications and the attorneys and consultants of our firm collectively give approximately 100 presentations every year on issues of concern to the industry, including Medicare and Medicaid compliance and reimbursement. Our founding partners have also been active EMTs, paramedics and ambulance service administrators over the years. 

Comments on the Proposed Rule

Our comments relate to a proposed interpretation of the statutory clause “notwithstanding any other provision of this title” found in section 1937 of the Social Security Act.  CMS has proposed to interpret this provision to relieve States of the responsibility to “assure transportation to and from providers” (which is the regulatory requirement at 42 CFR §431.53).  CMS proposes to implement this interpretation by adding provision 42 CFR §440.390.  For the following reasons, we ask that you reconsider this proposed interpretation and maintain the requirement that States provide assurance of transportation to and from providers in their new benchmark and benchmark-equivalent programs, as they are required to do under their traditional State Medicaid plans.  We ask that CMS not implement 42 CFR §440.390 as part of its final rule for the following reasons.
1.  The New Regulation Will Have a Detrimental Impact on Access to Healthcare for Medicaid Recipients

The purpose behind the Medicaid program is to provide individuals, who would otherwise have limited or no access to healthcare, with adequate resources and avenues through which they can obtain that healthcare.  Naturally, one of the most basic and essential means through which Medicaid recipients (and all patients) gain access to healthcare is transportation.   Transportation from provider to provider is crucial for patients who are otherwise unable to travel by any other means except by ambulance.  For example, Medicaid recipients who are bed-confined, have a condition that could deteriorate with little or no warning, or who are receiving a course of treatment under which a physician determines the patient cannot travel by public or private transport, cannot be safely transported by any alternative means.  

Allowing States to opt out of the requirement to assure transportation to and from providers places a significant barrier to access to medically necessary and life-sustaining healthcare.  It places the burden of paying for critical services on a segment of the population that is already underserved and unlikely to have the ability to finance such services.  Ambulance providers would be faced with the dilemma of transporting a patient who may not have the financial means to pay for the service.  As a result, ambulance providers would be forced to absorb losses (which would serve as a disincentive for them to provide similar services in the future).   The practical implication of this proposed rule is that it will deny Medicaid patients enrolled in the benchmark and benchmark-equivalent programs of the means traveling between providers.  It denies disadvantaged and underserved members of society access to medically necessary care.  

2. Cutting Reimbursement for Non-Emergency Transports will Affect Overall Access to Healthcare by Diminishing Access to Ambulance Services

Ambulance service providers depend on reimbursement from non-emergency transports to sustain operation and maintain optimal readiness standards for emergency transports.  Many, if not most, ambulance providers supplement their revenues by offering non-emergency transports in addition to providing emergency transportation.  Providers rely heavily on this revenue to help ensure continuing overall availability of ambulance services to the general population.  

While revenue from State Medicaid programs for provider to provider transportation may not account for the bulk of income from non-emergency transportation for many providers, it does account for a significant portion.  Ambulance services providers already operate with minimal profit margins.   In May, 2007 the General Accountability Office (GAO) released a long-awaited report entitled Ambulance Providers: Costs and Expected Medicare Margins Vary Greatly.   The report particularly noted that Medicare reimbursement rates may be negatively affecting access to ambulance services in "super rural" areas of the country.  Notably, the report also found that a majority of ambulance services in the United States may have "negative Medicare margins," meaning that the fee schedule rates do not adequately compensate them for their costs of doing business.  Given the fact that State Medicaid reimbursement rates are generally less than Medicare rates, CMS would be further compounding the problem by allowing States to opt out of the requirement to assure transportation to and from providers.  
Without adequate reimbursement from non-emergency transports, many ambulance providers, especially those in rural and super-rural areas, would cease to stay in business. Fewer ambulance services means a decrease in overall availability of ambulance services for everyone.  
3. CMS’s Interpretation of the Language in Section 1937 of the Social Security Act is Overbroad Because it Permits CMS too Much Discretion
The proposed interpretation of the language of section 1937 of the Social Security Act (SSA) gives CMS the power to nullify virtually any statutory or regulatory requirement with respect to benchmark and benchmark equivalent programs.  CMS states that “[i]n order to maximize [] flexibility, we are proposing to interpret the statutory clause ‘notwithstanding any other provision of this title’ to relieve States of the responsibility to assure transportation to and from providers, which is a regulatory requirement at 42 CFR 431.53.”  Regulations are promulgated for a purpose. The stated purpose of Part 431 in the Code of Federal Regulations (CFR) is to establish “State plan requirements for the designation, organization, and general administrative activities of a State agency responsible for operating the State Medicaid program. . .”  42 CFR §431.1.  
Exempting States from the requirements set forth in  42 CFR Part 431 (relating to State Medicaid Plan requirements) renders those provisions to mere surplusage.  The proposed interpretation affords CMS the unfettered ability to make ad hoc determinations about what laws and regulations will apply to benchmark and benchmark-equivalent plans.  For example, CMS could similarly waive the requirement at 42 CFR §431.52 that mandates that States must provide payment for services furnished to Medicaid recipients of their State when they are temporarily present in another State.  The requirements in 42 CFR Part 431 exist for the protection and benefit of Medicaid recipients, and to ensure that all Medicaid recipients receive access to healthcare.  CMS should not be permitted allow States to deprive Medicaid recipients access to necessary transportation based upon an illogical interpretation of a provision of the Act.  

4. CMS has not Supported its Rationale for Allowing States to Waive the Provider to Provider Transportation Requirement  

CMS states that the purpose behind this proposed rule to create more “flexibility” for States in allowing them to create more mainstream packages like those found in the private insurance market.  We take issue with the assertion from CMS that “[g]enerally, private health insurance plans do not offer non-emergency medical transportation as a benefit to enrollees.”  We have been involved in the ambulance service industry for decades and in our experience, most private insurance companies do offer non-emergency medical transportation as a benefit to enrollees.  Even if the non-emergency transportation service is a non-covered benefit of an enrollee’s private insurance company, a commercially insured individual is generally better able to handle the cost of a transport than a Medicaid recipient.  However, it is more likely than not that a non-emergency transport will be covered by private health insurance plans.  We have yet to see any evidence to the contrary and CMS has provided none in this proposed rule.  If CMS intends to make this a rationale for this elimination of Medicaid benefits, it should first study this issue and release its findings.  
5. CMS has Already Provided Flexibility in Other Provisions of the Proposed Rule

CMS has provided States with the option to amend its State plan to provide benchmark or benchmark-equivalent coverage without regard to comparability, statewideness, and freedom of choice.  We do not see how relieving States of the responsibility to assure transportation to and from providers offers any additional flexibility.  A State is free to implement its benchmark and benchmark-equivalent programs in a manner that can be tailored to individuals without the proposed Assurance of Transportation provision.  

6. The Proposed Rule has the Potential to Deny Medicaid Recipients “Emergency” Transports as Well
The regulation that CMS is relieving States from following does not make a distinction between emergency and non-emergency transport.  Under 42 CFR §431.53 a State plan must “(1) Specify that the Medicaid agency will ensure necessary transportation for recipients to and from providers. . .”  CMS seems to interpret the language “to and from providers” as meaning non-emergency medical transportation.  However, this may not always be the case.  For example, if a Medicaid recipient is an inpatient at a hospital and develops a life-threatening condition that requires immediate care beyond the scope of the current facility, he/she will likely have to be transported to another facility via emergency ambulance transportation.  If States no longer have to ensure necessary transportation for recipients to and from providers, arguably the State is no longer obligated to cover this type of transport under a benchmark or benchmark-equivalent plan.  The transport fits the parameters of the regulation because it is from one provider to another and the regulation does not make the distinction that it must be a non-emergency transport.  Under the proposed regulation, Medicaid recipients could be deprived of necessary emergency transportation as well under a number of circumstances where they are transported from one provider to another via emergency medical transportation.  
We trust that CMS understands the urgency and potential widespread implications of this proposed rule.  We understand that that there are exceptions to mandatory participation in benchmark or benchmark-equivalent plans and that States have to amend their Medicaid State plans to provide for these programs.  However, States have already begun implementing section 1937 of the Act well in advance of this proposed rule.  Under the Proposed Rule, States may require that individuals who are “full benefit eligibles” to obtain benefits by enrolling in benchmark or benchmark-equivalent coverage.  While States can not require that exempt individuals enroll in benchmark or benchmark-equivalent plans, they may offer exempt individuals the option to enroll into a benchmark or benchmark-equivalent plan.  For that reason, the proposed rule has the potential to impede necessary access to healthcare for a large segment of the Medicaid population.  
We appreciate the opportunity to offer our comments on the Final Rule. 

Very truly yours, 

SIGNED 

SIGNED 
Stephen R. Wirth 

Douglas M. Wolfberg
